SO ORDERED.

SIGNED this 06 day of March, 2007.

A. Thomas Small
United States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NORTH CAROLI NA
RALEI GH DI VI SI ON
I N RE: CASE NO.

TELEPHI US LETO NNE PRI CE 06- 00957-5- ATS
SHAWANA DENI SE PRI CE

DEBTORS

ORDER REGARDI NG OBJECTI ON TO CONFI RMATI ON
The matter before the court isthe objectionfiledby Wlls Fargo
Fi nanci al Acceptance ("Wells Fargo") to confirmation of the plan
proposed by the chapter 13 debtors, Tel ephius Letoinne Price and
Shawana Deni se Price. The issue before the court is whether the
unnunber ed paragraph i nmedi ately following 11 U. S. C. § 1325(a) (9)
(sonmetines referred to as the "hangi ng paragraph”) precludes the
debtors frombi furcating Wel | s Fargo' s secured claim A hearing was
held in Raleigh, North Carolina on January 16, 2007.
The debtors filed their petition for relief under chapter 13 of
t he Bankruptcy Code on June 29, 2006. Wells Fargo fil ed a proof of

cl ai mi nthe anount of $18, 332. 37, which is secured by t he debtors’



aut onobi | e, a 2001 Li ncol n LS. The debtors' pl an, whi ch states that
Wells Fargo's claimis for $17, 869. 05, proposes to "strip down" the
claimto $12, 475. 00, whichis the val ue of the autonobile, andto give
Vel | s Fargo an unsecured cl ai mfor t he bal ance. Wl | s Fargo nmai nt ai ns
that its claimis apurchase noney security interest obtainedwthin
910 days precedi ng bankruptcy, and that pursuant to the "hangi ng
paragraph” of 8 1325(a), its secured claimnmay not be bifurcated.

The debtors di sagree, contendi ng that Wl | s Fargo does not have
a purchase noney security i nterest because t he ampbunt of its claim
i ncl udes obligations separate from andin additionto, the purchase
price of the vehicle. Specifically, the debtors contend that the
install nent contract that is the basis of Wlls Fargo’ s cl ai mi ncl udes
suns advanced t o purchase "gap i nsurance" and t o pay t he bal ance owed
agai nst the vehicle the debtors traded-in in connection with the
purchase of the Lincoln LS. Wl |ls Fargo agrees that the cl ai mi ncl udes
t hese anmounts, but the parties di sagree as to the significance of their
i ncl usi on.

Background Facts

On July 16, 2005, t he debtors purchased t he 2001 Li ncol n LS from
Capi tal Mazda of Cary and financed t he purchase pursuant to terns set
forthinaninstall nent sal es contract that was subsequent |y assi gned
to Wl ls Fargo. The contract states that the purchase price of the

vehi cl e was $14, 437. 17, and t hat t he debt ors nade a cash down payment



of $1,400 and traded in a 1997 Ni ssan Maxi ma. The trade-in al |l owance
givento the debtors by Capital Mazda for the Maxi ma was $2, 861, whi ch
was $2, 837. 96 | ess t han what t he debt ors owed agai nst t hat vehicl e.
Additionally, the debtors incurred standard fees and t axes of $426 and
purchased "gap insurance" at a cost of $600.

The total anount financed under the installnment sal es contract was
$16, 901. 13. Thi s i ncl udes t he purchase price of $14,437.17, "negative
trade-inequity" of $2,837.96, $600 for the cost of gap i nsurance, and
$426 for standard fees and t axes, m nus t he debtor’s $1, 400 cash down
paynent. The bal ance of $16,901. 13 was to be secured by the 2001
Li ncol n LS and, according to the terns of the installnent sales
contract, was to be paidw th interest at an annual percentage rate of
19.65%in 72 nonthly i nstall nents of $401.40. As of the date of the
petition, the net payoff, accordingto Wl ls Fargo’ s proof of claim
was $18, 332. 37 plus interest. The debtors contend that the payoff as
of the petitiondateis only $17,869. 05, but the debtors have not filed
an objection to the claim

The debtors' chapter 13 pl an proposes to bifurcate Wlls Fargo’ s
claimintotwo clainms: asecuredclai mtothe extent of the val ue of
t he vehi cl e, which the debtors assert is $12,475. 00, and an unsecured
clai mfor the bal ance. Wells Fargo mai ntains that it has a purchase
noney security interest acquired w thin 910 days precedi ng bankr upt cy

i nthe anount of $18, 332. 87, and t hat pursuant to t he hangi ng par agr aph



of § 1325(a), its fully secured clai mmay not be bi furcat ed because t he
hangi ng paragraph makes the "strip down" provisions of 8§ 506
i nappl i cabl e.

The "hangi ng paragraph” in 8 1325(a) provides that

For purposes of paragraph (5)[of section 1325(a)], section
506 shal | not apply to a cl ai mdescri bed in that paragraph
if the creditor has a purchase noney security interest
securing the debt that i s the subject of the claim the debt
was i ncurred wi t hinthe 910-day [ peri od] preceding the date
of thefiling of the petition, andthe collateral for that
debt consists of a notor vehicle (as defined in section
30102 of title 49) acquired for the personal use of the
debtor, or if collateral for that debt consi sts of any ot her
t hi ng of value, if the debt was i ncurred duringthe 1-year
period preceding that filing.

11 U. S. C. 8§ 1325(a) (" hangi ng par agraph") (the word "period" after "910-
day" was apparently unintentionally omtted fromthe statute).

Many courts have struggl ed to di scern t he neani ng of portions of

t he "hangi ng paragraph.” See, e.qg., Inre Trejos, 352 B.R 249, 253-54
n.6 (Bankr. D. Nev. 2006). It is not a sinple undertaking, and the
problem is that the unnunbered paragraph is subject to several
reasonabl e but conflictinginterpretations. It isthecourt’s "dutyto
make sense of the statutetothe extent that i s possible, andto give
it aninterpretation consistent at | east withits semantic sense, if
not consistent with some well-articul ated purpose.” Trejos, 352 B. R
at 259.

The debtors concede t hat t he debt was i ncurred inthe rel evant

910-day period and that the collateral is a vehicle acquired for



personal use. But, the debtors contend that Wl | s Fargo does not have
a purchase noney security interest. Alternatively, the debtors argue
that i f Well s Fargo does have a purchase noney security interest, its
pur chase noney security interest is for | essthanthe full amount of
its claim($18, 322.37), and t he hangi ng par agraph does not prohi bit
strip down.
| ssues

Ther e are several questions that nust be answered before the court
canrule on Wlls Fargo’ s objectionto confirmation of the debtors'
pl an. The nost obvious i s, does Wel |l s Fargo have a purchase noney
securityinterest for the full amount of its $18, 322. 37 secured cl ai n?
| f not, does Wl | s Fargo, through applicationof a"dual status" rule,
have a purchase noney security interest for | ess thanthe full anount
of its clain? Before decidingthe secondissue, however, the court
nmust deci de whet her the prohibition against "strip down" in the
"hangi ng paragraph” even applies if the purchase noney security
interest isless than the full anount of theclaim |If it does not
apply, the debtors may strip down Wl |l s Fargo’ s cl ai mwhet her or not it
is determnedthat Wlls Fargo, pursuant to the "dual status" rule, has
a purchase noney security interest in sone |esser anount.

Bef or e addressi ng t hese i ssues it may be hel pful to definethe

unofficial, yet conmonly used, bankruptcy terns "crandown” and "strip



down" as they apply in chapter 13 cases, andto revi ewthe procedural
hi story that has brought these issues before the court.
Modi fi cation, "Cramdown," and "Strip Down"

Section 1322 provi des that a chapter 13 pl an may nodi fy the rights
of hol ders of secured cl ai ns. Sone of the ways that a secured cl aim
may be nodified include reduci ng the contract interest rate, reworking
t he paynment terns of the obligation, and "stri ppi ng down" the anount of
t he secured cl ai mto the val ue of the collateral. Mdificationstoa
secured cl ai mmay be acconpl i shed t hrough a pl an wi t hout t he consent of
t he hol der of the secured claimas |long as the requirenments of 8§
1325(a)(5) are net. Modification pursuant to 8 1325(a)(5) i s known as
"cramdown, " and 8§ 1325(a)(5) is known as the chapter 13 crandown
provi si on.

"Strip down" (bifurcation) of a securedclaimis authorized by §
506(a), which provides that a secured claim"is a secured claimtothe
extent of the value of such creditor’s interest in the estate’s
interest insuch property.” 11 U.S.C. 8§ 506(a)(1). Astripped down
claimis bifurcatedintotwo clains: onethat is asecured cl ai mequal
to the val ue of the coll ateral, and a second cl ai mthat i s unsecured
for the balance. The strip down of a secured claimin a chapter 13
case can be acconplished in several ways. Adebtor or other partyin
interest may initi ate a separate proceedi ng to determ ne t he val ue of

t he col | ateral pursuant to Rul e 3012 of t he Federal Rul es of Bankruptcy



Procedure. A debtor may al so propose a strip down as part of the
debtor’ s chapter 13 plan and, if thereis an objection, the court may
hol d a hearing to determ ne the val ue of the coll ateral in connection
with the confirmation hearing. 11 U.S.C. § 506(a)(1).

There are a nunber of limtations on achapter 13 debtor’s ability
tonmodify a secured claim Section 1322(b)(2) provides that "aclaim
secured only by a security interest in real property that is the
debtor’ s principal residence" may not be nodified. The United States
Suprene Court has heldthat thelimtationin 8§ 1322(b)(2) prohibits
t he bi furcation, or strip down, inachapter 13 case of a secured claim
that is aclaimsecuredonly by asecurityinterest inreal property

that i s the debtor’ s principal residence. Nobleman v. Am Sav. Bank

(In re Nobleman), 508 U.S. 324, 332, 113 S. Ct. 2106, 2111 (1993).

Section 1325(a) (5) (the chapter 13 crandown provi si on) cont ai ns
several limtations to nodification of secured claims, including
several added by the Bankruptcy Abuse Prevention and Consuner
Prot ecti on Act of 2005 (" BAPCPA"), Pub. L. 109-8, 119 Stat. 23, that
affect strip down. Section 1325(a)(5) provides:

(a) Except as provided in subsection (b), the court shall confirm
a plan if--

* * %

(5) with respect to each al | owed secured cl ai mprovi ded for by the
pl an- -

(A) the holder of such claimhas accepted the plan;
(B)(i) the plan provides that--



(I') the hol der of such claimretainthelien securing
such claimuntil the earlier of--

(aa) the paynment of the wunderlying debt
det ermi ned under nonbankruptcy |aw, or
(bb) discharge under section 1328; and
(1) if the case under this chapter is dism ssed or
converted wi t hout conpl eti on of the plan, suchlien

shal | al so be retai ned by such hol der to t he extent
recogni zed by applicabl e nonbankruptcy | aw,; and

(i1) the value, as of the effective date of the plan, of

property to be di stributed under the plan on account of such
claimis not | ess than the al | owed anount of such cl ai m and

(i) if--
(I') property to be distributed pursuant to this

subsectionisinthe formof periodic paynents, such
paynents shall be in equal nonthly anmounts; and

(I'l') the hol der of the claimis secured by personal
property, the anount of such payments shall not be | ess
t han an anount sufficient to providetothe hol der of
such cl ai madequat e protecti on during the period of the
pl an; or

(C) the debtor surrenders the property securing such claim
to such holder[.]

11 U.S.C. § 1325(a)(5) (2005) (italics indicate | anguage added by
BAPCPA) .

The changes nade to 8§ 1325(a) (5) by BAPCPA are not at i ssue before
the court and those changes will not be discussed. The "hangi ng
paragraph” was added to § 1325(a) by BAPCPA, and that unnunbered
paragraph’s effect on strip down is theissue beforethe court for

consi der ati on.



Chapter 13 "Strip Down" Procedure
The United States Court of Appeals for the Fourth Circuit has
addressed the strip down of clainms inchapter 13 on several occasi ons,
and it is clear that to acconplish strip down of a claimthrough a
chapter 13 plan, the secured creditor nust be given both adequate
notice of the debtor’s intention to strip down the claimand an

opportunity tochallengethat treatnent. See lnre Linkous, 990 F. 2d

160 (4th Cir. 1993) (notice nust conport wth due process

requi renments); Cen-Pen Corp. v. Hanson, 58 F. 3d 89 (4th Cir. 1995)

(di scussing notice requirenments in context of Iien avoi dance); see al so

I n re Deutchman, 192 F. 3d 457 (4th Cir. 1999). The npost conmonly used

procedure to acconplish strip down in a chapter 13 case in this
district isfor the debtor to propose bifurcation of the secured claim
inthe debtor’s plan. The chapter 13 trustee then revi ews t he pl an,
andif the planis acceptable, thetrusteefiles anotionto confirm
it. The trustee’s notion, which clearly identifies the treatnent
(i ncl udi ng any proposed strip down) of all securedclains, issent to
all creditors, and creditors have an opportunity tofile objectionsto
confirmation. That is the procedure that was followedinthis case,
and it is Wells Fargo’'s objectiontoconfirmationthat is beforethe
court.

The first determnationthat the court nust make i s whet her Wl |'s

Far go has a purchase noney security interest securingthe full anount



($18, 322.37) of its secured claim The debtor contends that because
the security interest contains debt unrelatedto the purchase price,
Wel|'s Fargo has no purchase noney security interest at all.
Purchase Money Security Interest
The term" pur chase noney security interest” usedinthe hanging
par agraph of 8 1325(a) i s not defined by t he Bankruptcy Code, but as
t he court has previously observed, it isatermthat isfamliar to

consunmer transactions. |In re Donald, 343 B.R 524, 536 (Bankr.

E.D.N. C. 2006). To ascertain the neani ng of the termbankruptcy courts
have | ooked to state law, andinthis case the court will rely onthe
Uni form Commerci al Code as adopted in the state of North Caroli
North Carolina General Statute 8 25-9-103(b)(1) provides that a
"security interest ingoods is apurchase-noney security interest . .
to the extent that the goods are purchase-noney collateral with
respect tothat securityinterest.” North Carolina General Statute 8§
25-9-103(a) (1) defines "purchase-noney col | ateral " as goods that secure
"a purchase-noney obligationincurredw threspect tothat collateral,”
and North Carolina General Statute 8§ 25-9-103(a)(2) defines "purchase
noney obl i gati on" as "an obligati on of an obligor incurred as all or
part of the price of the collateral or for val ue gi ven to enabl et he
debtor toacquirerightsinor theuseof thecollateral if the val ue

is in fact so used."

10

na.



The Official Comments that relateto these definitions provide
hel pful gui dance as to what types of obligations are included. The
Oficial Comment to 8§ 25-9-103(a) provides:

3. "Purchase- Money Col | ateral "; "Purchase- Money (bl i gation";
Pur chase- Mbney Security Interest."” Subsection (a) defines
"pur chase- nmoney col | ateral " and " pur chase- nmoney obl i gati on. "
These terns are essential to the description of what
constitutes a purchase-noney security interest under

subsection (b). As used in subsection (a)(2), the
definition of "purchase-noney obligation,” the "price" of
collateral or the "value given to enable" includes

obligations for expenses incurred in connection with
acquiringrightsinthe collateral, sal es taxes, duties,
fi nance charges, interest, freight charges, costs of storage
intransit, demurrage, adm ni strative charges, expenses of
col l ection and enforcenent, attorney's fees, and ot her
sim |l ar obligations.

The concept of "purchase-noney security interest”

requi res a cl ose nexus between t he acqui sition of col | ateral

and t he secured obl igation. Thus, asecurity interest does

not qualify as a purchase-npney security interest if a

debtor acquires property on unsecured credit and

subsequently creates the security interest to securethe

pur chase pri ce.

N.C. Gen. Stat. 8§ 25-9-103 (2005) (Official Comrent 3).

The debtors contend t hat nei t her the noney advanced to pay the
cost of gap i nsurance nor the anount advanced to fund t he negati ve
equity related to the vehicle that was traded-in cone within the
definition of "purchase noney obligation,"” and thus cannot giveriseto
a purchase noney security interest. The court agrees with the debtors.

"Gap i nsurance," as descri bed at the hearing by Wlls Fargo, is
i nsurance that protects the debtor and, indirectly, the secured

creditor. Gapinsurance covers that part of the danage t hat exceeds

11



t he val ue of the autonobile, up to the outstandi ng bal ance of the
secured loan. It is neither mandatory, a conponent of the |oan
agreenent, nor a val ue-enhanci ng add-on, andthus is dissimlar tothe
exanples listedinthe Oficial Conment tothe North Carolina statute
defini ng a purchase noney security interest. The court finds that gap
i nsurance i s not part of the purchase price of thecollateral. Seeln
re Wite, 352 B.R 633, 639 (Bankr. E.D. La. 2006) ("gap i hsurance" not
part of purchase price because contract i s separate asset, i ndependent
of vehicl e purchase, and cost is paidtothird party separate from
seller).

The court al so finds that funds advanced t o pay of f t he bal ance
of the debt owed on t he vehicl e that was traded-in are not part of the
purchase price. The funds | oaned to satisfy the negative equity are
"not a conponent of the price of the collateral or the val ue givento

enabl e the debtor to acquire rights in the collateral,” and are
significantly and qualitatively different fromthe fees, freight
char ges, storage costs, taxes, and sim | ar expenses that are typically
part of an autonobile sale. Wl I|s Fargo argues t hat t he funds advanced
to pay the negative equity essentially "enabled" the debtors to

purchase t he vehi cl e and shoul d be counted as part of the purchase

price. The court disagrees, as didthe court inlnre Peaslee, -- B.R

--, 2006 WL 3759476 (Bankr. WD.N. Y. 2006).

Providing aloanto refinance negative equity on atrade-in,
whi ch may be a conveni ent but unnecessary option for a

12



consumer purchasing a repl acenment vehicle, i s not val ue
givento "enabl e" that consuner to acquirerightsinor the
use of the repl acenent coll ateral. The term"enabl e"” refers
towhat it has al ways referred to, whichis the val ue gi ven
toallowthe debtor to pay, i nwholeor inpart, the actual
price of anewitemof coll ateral being acquired, inthese
cases the replacenment vehicles thensel ves.

Providingaloanto all owa debtor to pay off thelienona
trade-intothe extent that thereis negative equity, and
thenrolling-inandrefinancingthat | oanin the repl acenent
vehi cl e acquisition transaction, is not value used to
acquirerights in or the use of the replacenent vehicle
collateral and infact so used, withinthe neani ng of [ New
Yor k UCC] Section 9-103(a)(2). That portion of the | oan
providedisinfact usedto pay off thelienonthetrade-in
vehi cl e.

I n the Peasl ee Case and in the other cases in question,

there are sinmply two separate financial transactions
menorialized on a single retail installnent contract

docunent for the conveni ence of sonme consuners and to al | ow
the auto i ndustry to sell nore vehicles, whichis good for

bot h parties. However, the debt incurredinthe separate
opti onal transaction where negative equity is refinanced as
a part of the conbined transacti on does not result in a
purchase noney obligation and the resulting security
interest taken for that debt is not a purchase nobney
security interest.

Peasl ee, 2006 WL 3759476 at *9 (footnote omtted); but seelnre

G aupner, -- B.R --, 2006 W 3759457 (Bankr. M D. Ga. 2006)
(notwi t hstandi ng "t he seem ngl y obvi ous concl usi on" that the creditor
"does not hold a purchase noney security interest,” the court, by
readi ng t he Georgi a versi on of the Uni formConmerci al Code toget her

with Georgia’ s Mdtor Vehicle Sales Finance Act, found that funds

13



advanced to pay negative equity must be included in the purchase
price).

Consequent |y, Well s Fargo does not have a purchase noney security
interest for the full ampunt of its claim

Wel|ls Fargo’s alternative argunent isthat if it does not have a
pur chase noney security interest for the full anmount of the debt, it at
| east has a purchase noney security interest, under the "dual status”
rul e, for that portion of the debt (excludi ng gap i nsurance and f unds
advance to pay the negative equity) that can be attributed to the
actual purchase price.

The debt ors argue that even if under the dual status rule Wl ls
Far go has a purchase noney security interest inthe debtors' vehicle,
thelimtations onclaimbifurcationinthe hangi ng paragraph do not
apply because the entire debt ($18,332.37) is not subject to the
purchase noney security interest. According to the debtors, the
hangi ng paragraphlimts stripdownif the creditor "has a purchase
noney security interest securingthe debt that i s the subject of the
claim"” 11 U.S.C. 8§ 1325(a)("hangi ng paragraph”). The debtors
mai ntainthat if only part of a debt is secured by a purchase noney
security interest, thelimtation does not apply; it applies only when
the creditor holds aclaimthat is entirely secured by a purchase noney

security interest. To hold otherw se, the debtors reason, woul d be to

14



essentially wite the words "sone portion of the debt” intothe statute
where they do not now exist.

The debtors' readi ng of the "hangi ng paragraph” conports withthe
statute’s plainneaning and i s areasonableinterpretation. It isthe
interpretationthat was reached by t he bankruptcy court for the Wstern
District of NewYork inthe Peasl ee deci sion. The court in that case
hel d t hat t he hangi ng paragraph "requi res that the debt i ncludedinthe
cl ai mnmust be secured by a purchase noney security interest, sothat if
all of the debt includedinthe claimis not so secured, the exception
providedinthe Sectionis not applicable."” Peaslee, 2006 W 3759476
at *7. Furthernore, the court stated that the "plain neani ng of the
statute certainly does not result inan absurd di sposition.” Peaslee,
2006 WL 3759476 at *7. The hangi ng paragraph "addresses t he debt
included in a secured claim which in this Court's view nust be
entirely secured by a purchase noney security interest, not just a
portion of it." Peaslee , 2006 W. 3759476 at *10.1

I n addition to being a reasonable interpretation, it is also
supported by the rul e of statutory construction that where Congress

uses different | anguage in different sections of a statute it is

INotwi t hstandingitsrulingthat thelimtationonstrip dow did
not apply, the court i nPeasl ee proceeded to address t he dual status
and transformationrules. Also, the sane court in a subsequent case
suggested that the dual status/transformation analysis m ght be
appropriateinsone circunstances. |Inre Jackson, -- B.R --, 2007 W
63582 at *2 n.5. (Bankr. WD.N.Y. 2007).

15



presuned that the difference is intentional and suggests that the
di fferent phrases have di fferent nmeanings. This court has found t hat
rul e to be hel pful in several cases interpreting anendnents tothe

Bankr upt cy Code made by BAPCPA. See, e.qg., Inre Paschal, 337 B.R 274

(Bankr. E.D.N.C. 2006); Inre Jones, 339 B.R 360 (Bankr. E.D.N. C.

2006); In re Donald, 343 B.R 524 (Bankr. E.D.N. C 2006).

I n Paschal the court consi dered the meani ng of Congress' choice
of different | anguage to effect term nati on of the autonatic stay under
8§ 362(c)(3)(A), as conparedto § 362(c)(4) (A (i). Congress descri bed
term nation of aspects of the automatic stay very differently inthe
two sections, and the court endeavored to give full effect to Congress'
presumably i ntenti onal choice of different | anguage, based on the
foll owing rational e:

The Court of Appeals for the Fourth Circuit recently
observed t hat the use of a particular phraseinone statute
but not i nanother "nmerely highlights the fact that Congress
knewhowto include suchalimtationwienit wantedto."
[Lnre Col eman, 426 F.3d 719, 725 (4th Cir. 2005)]. The
Col eman court also quoted the Supreme Court's clear
directive onthis topic: "Were Congress incl udes particul ar
| anguage in one section of a statute but omts it in
another, it is generally presumed that Congress acts
intentionally and purposely inthe disparate inclusionor
exclusion." Keene Corp. v. United States, 508 U. S. 200,
208, 113 S. Ct. 2035, 2040, 124 L. Ed. 2d 118 (1993)
(i nternal quotation marks and alterations omtted), guot ed
in Coleman, 426 F.3d at 725-6.

Paschal , 337 B.R at 279.
I n Jones the court agai n consi dered a question under 11 U. S. C.
362(c)(3)(A), and concl uded, applying the sane |line of statutory

16



anal ysi s enpl oyed i n Paschal , that "the words "with respect tothe
debt or' enconpass 'actions taken' agai nst the debtor, [and] agai nst
property of the debtor, but do not include 'actions taken' agai nst
property of the estate."” Jones, 339 B.R at 363.

| n Donal d, the court in construing 8§ 521(a)(6) held that "[a]
pl ai n meani ng constructi on of the term'clai mfor the purchase price'
i ndicates aclaimfor thefull purchase price." Donald, 343 B. R at
536. Further,

[a] clai mfor the full purchase priceis not the sane as a

cl ai mfor "a purchase-noney obligation" or acl ai msecured

by a "purchase- noney security interest.” It is alsonot the

sane as a cl ai mfor "any portion of the purchase price" or

aclaim"attributableinwholeor inpart tothe purchase

price." Had Congress neant any of these other types of

claims, it woul d have identified themas it has in other

sections of the Bankruptcy Code.
Donal d, 343 B.R at 536.

| f Congress intended the hangi ng paragraph to provide for the
di sparate treatnment of aclaimthat isonly partially secured by a
purchase noney security interest, it could easily have donesoas it
had i n ot her secti ons of the Code. For exanple, 11 U S.C. 8§ 521(a)(6)
(2006) (the sectionthat the court di scussed i nDonal d) states that an
i ndi vi dual debtor inachapter 7 case may "not retai n possessi on of
personal property as to which acreditor has an al |l owed cl ai mfor the

purchase price secured in whole or in part by an interest in such

per sonal property"” unless the debtor conplies withthe requirenents of

17



that statute. See also 11 U.S.C. § 1326(a)(4) (referringto personal
property "securing aclaimattributable in whole or inpart to the
purchase price of such property").

Qobvi ously, the rul e that Congress' use of different | anguage in
di fferent sections of astatuteis presunedto beintentional, thereby
suggesting that the different phrases have different nmeanings, is often
hel pful, but theruleis not absolute. It should not be usedin all
circunstances. |InPaschal, the rule was useful because there was
di fferent | anguage in parallel sections enacted at the sanme tine
dealingwithvirtually the sane subject. Paschal, 337 B.R at 278-79.
In Jones, the analysis involved the well-established and well
understood terns "debtor,"” "property of the debtor,"” and "property of
the estate.” Jones, 339 B.R at 363. And in Donald, there was
di fferent usage that occurred withinthe sane sentence of the statute.
Donal d, 343 B.R at 537.

Al t hough one can find t hese i nstances i n t he Bankr upt cy Code wher e
this rule of statutory construction provi des nuch-needed il | um nation
t hat does not necessarily mean that Congress intended by its
i nconsi stency to precl ude the application of adual status rul e where
the full anount of the secured cl ai mwas not secured by t he purchase
noney security interest. Wen factors |ike those present inPaschal,
Jones, and Donal d are not present, the disparity in|anguage my wel |

be attributed to an inattention to detail and an indifference to
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consi stency. One conmment at or has suggested that t he rul e shoul d not be
applied with respect to sections added by BAPCPA because "such
arguments rely on the onmmi conpet ence of congressional drafting, a
prem se somewhat in doubt after BAPCPA." David G ay Carl son, Cars and

Honmes in Chapter 13, 14 Am Bankr. Inst. L. Rev. 301, 350 (2006).

Vel | s Fargo argues that the debtors’ interpretationof the statute
isincorrect and that the debt referred to i nthe hangi ng paragraph may
be somet hing | ess than the full anount of the securedclaim Wells
Fargo cont ends t hat t he hangi ng paragraph’s stripdown limtation
appli es where the court determ nes under the dual status rule that a
secured creditor has a purchase noney security interest inan anount
less than the full amunt secured. It is not unreasonabletoreadthe
hangi ng paragraph to nean that the debt referredtois|ess thanthe
full amount of the secured claim Unfortunately, the conflict between
t hese t wo r easonabl e readi ngs of the statute cannot be resol ved by
reference to legislative history, because in this instance, the
| egislative history nmerely repeats the statute and provi des no gui dance

to the statute’ s meaning.?

2For an excellent reviewof the legislativereforminitiative
| eadi ng t o passage of BAPCPA, see Susan Jensen, Alegislative H story
of the Bankruptcy Abuse Prevention and Consuner Protection Act of 2005,
79 Am Bankr. L.J. 485 (2005); for a discussion of the events | eadi ng
t o passage of the aut onobil e provisions of BAPCPA, see WIlliamC.
Whitford, AH story of the Autonobil e Lender Provisions of BAPCPA, 2007
U. Ill. L. Rev. 143 (2007).
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“"[1]f aplainreading of the statute does not produce a settl ed
meani ng, then further exam nati on of the context of the statuteis
required." Trejos, 352 B.R at 261. To understand the nmeani ng of the
hangi ng paragraph it is essential to exam ne the rel ationshi p between
t he hangi ng par agr aph and t he t wo secti ons, 8§ 1325 and § 506, t o whi ch
t he hangi ng paragraph refers.

The court agrees with the bankruptcy court inlnre Wite, which,
al t hough anal yzi ng t he hangi ng paragraph in a different context,
observed t hat "t he treat ment of the purchase noney security interest
claimis entirely dependent upontherights providedin 8 1325(a)(5)."
Wiite, 352 B.R at 644. The debt referred to i nthe hangi ng paragraph
i s not necessarily the full anmount of the creditor’s secured claim but
is the anount of the secured debt dealt with in the chapter 13 pl an
pursuant to § 1325(a)(5). This reading of the statueis preferableto
t hat proposed by t he debtors because it i ncorporates and gi ves ef f ect
to both § 1325(a)(5) and § 506.

Inthis case, the debtors proposeto nodify Wlls Fargo’ s secured
cl ai munder § 1325(a) (5) by stri ppi ng down t he secured cl ai munder 8
506 to the value of Wells Fargo’s collateral. The amobunt of the
secured cl ai mdealt with under 8§ 1325(a)(5) is $12,475, andthat is the
anmount of "t he debt that is the subject of the claim for purposes of
t he hangi ng paragraph. Because the secured clai maddressed by §

1325(a)(5) is less that the anount of the purchase noney security
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interest that Wells Fargo nmai ntains it would have i f a dual status

anal ysis i s used, the court nust deci de whet her in the circunstances of

this case a dual status or transformati on approach is appropriate.

Dual Status or Transformation Rule

VWhen a security interest i ncludes conponents that relatetothe
purchase of the col |l ateral and conponents t hat do not, the extent of
t he secured creditor’s purchase noney security interest i s determn ned
by t he application of either the dual status or transformation rule.
Under t he dual status rul e the secured | ender has a purchase noney
security interest tothe extent that the amount financedrelatestothe
pur chase price, but under the transformation rul e the secured creditor
has no purchase noney security i nterest because t he non- purchase noney
conponent transforms the entire claiminto a non-purchase noney
security interest.

Under t he Uni f ormComerci al Code as adopted in North Carolina,
a dual status rule is generally required if a security interest
i nvol ves non- consuner goods, but where the collateral is consuner
goods, asinthe case beforethe court, the parties agreethat it is
within the court’s discretion to apply either the dual status or
transformation rule. N C. Gen. Stat. 88 25-9-103(e), (f), and

Vel | s Fargo cont ends t hat under the dual statusruleit should
have a purchase noney security interest for the purchase price stated

inthe contract, $14,437.17 plus the standard fees and t axes of $426.
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The debtors contend t hat under the transformati onrul e Well s Fargo
shoul d have no purchase noney security interest.

Faced withasimlar situationinthe case of Inre Peasl ee, the

bankruptcy court for the Western District of New York chose the
transformation rul e because "it would be virtually i npossi ble for the
Court to determ ne either the actual amount of the negative equity or
t he actual amount of the purchase noney obligation, in large part
because t he trade-in vehicl e woul d i n nost cases not be avail abl e for
i nspection and valuation." Peaslee, 2006 W. 3759476 at *10.

Al t hough t he sal es contract clearly states that the anmount of the
purchase priceis $14,437. 17, the true purchase price and t he amount of
t he negative equity woul d be difficult to conpute. As anyone who has
pur chased an aut onobi | e i nvol ving t he trade-i n of anot her aut onobi |l e
can readily appreci ate, the actual purchase priceis anystery. The
true purchase priceis affected by the all owance gi ven by t he sel | er
for the vehicl e being traded-in. Although a purchase contract may
state a purchase price, that priceinreality may be a high price
because of an unreasonably | owanpunt assi gned by the seller tothe
vehi cl e bei ng traded-in. The fact that a custoner paidtoo nuch for a
vehi cl e may not affect the anount of the creditor’s purchase noney
security interest where the traded-in vehicleis not subject toalien,
but where negative equity is present the secured creditor has the

bur den of establishingthe difference between the purchase price and
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advances to pay the debt rel ated to t he vehicl e being traded-in. The
court agrees with the bankruptcy court in Peaslee that that is a
virtually inpossibletask. It is especially difficult where, asin
this case, the vehicl e being purchasedis aused vehicle. Not only
nmust the court factor inthe val ue of the vehicl e beingtraded-in and
t he val ue of the aut onobi |l e being sold, it nust al so ascertai n how pre-
bankr upt cy paynent s shoul d be al | ocat ed t o t he pur chase noney and non-
purchase noney conponents of the secured debt.

The court agrees with the bankruptcy court in Peaslee, that
general | y when negative equity isinvolved, the appropriateruleisthe
transformationrule. There nay be exceptions to that general rul e, but
t hose exceptions wll be rare. The court wll enploy the
transformationruleinthis case, and, accordingly, Wlls Fargo’ s claim
i's not secured by a purchase noney security interest i nany anount.
Consequently, the limtation against strip down in the hanging
par agr aph does not apply and t he debtors may stri p down Wl | s Fargo’s
claimto the value of the collateral, $12,475.

Wel | s Fargo shal | have a secured cl ai mi nthe anount of $12, 475
and an unsecured claimfor the bal ance, $5,857.37. The debtors’
proposed "crandown" and "strip down" of Wells Fargo’ s secured cl ai m

pursuant to 8 1325(a)(5) and 8 506 is not precluded by the "hanging
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par agr aph” and Wl | s Fargo’ s obj ectionto confirmation of the debtors’

pl an i s DENI ED.

SO ORDERED.

END OF DOCUMENT
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